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The first quarter of the year sees a 
significant number of the LGIS team out 
on the road visiting members. Renewal 
declarations are due mid-March, and 
our account managers are travelling 
the length of the state to meet with 
members and discuss their needs 
for 2025/26. Those in the office are 
managing the mutual’s obligations 
and claims, with a key challenge over 
the last four months being the sectors 
ongoing rise in number and complexity 
of workers’ compensation claims. 

Thank you to all our members for your 
diligence in the renewal declaration 
process. We know it comes at a busy 
time of year and answering all the 
questions can be time-consuming. We 
appreciate your efforts, and feedback 
indicates that our improvements to 
the online renewal declaration have 
been well received - particularly the 
collaborative functions allowing 
multiple staff to be involved in the 
process and the ability to import data 
from last year.

The information you provide is vital in 
allowing us to draw an accurate picture 
of changes across the sector compared 
to the previous period. We’ll analyse the 
information you’ve provided, consider 
claims performance, and negotiate with 
our indemnity partners to secure terms 
for 2025/26. Our feature this edition (pg 
3) explores our local focus with a global 
connection pointing to some of the 
areas of concern for indemnity partners 
and the Scheme alike.

The majority of this edition’s articles 
expand on key issues that impact the 
Scheme and your 2025/26 renewal 
looking to some of the areas that are 
emerging or under the microscope.  
We sat down with Cameron Maclean at 
DLA Piper to get into the technical legal 
area of section 33 of the Bush Fires Act 
and its applications (pg 10). 
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We jump into a handful of common 
scenarios and there are lessons for all 
members with bushfire management 
responsibilities.

There’s also a couple of articles in 
the work, health and safety space. 
The first is a significant incident 
notification from WorkSafe following 
their investigation into a Shire workers 
death (pg 9). We also look at the 
common issue of working from home 
following a magistrate court ruling in 
South Australia following a worker’s 
injury at home (pg 7). While on workers’ 
compensation, we’ve also got an update 
from Daniel Constazo from Moray & 
Agnew on a recent tax office ruling 
that has wide ranging implications for 
settlement costs (pg 21).

On the protection front we answer the 
common question about covers for 
valued local government volunteers 
both those in the general community 
and bushfire fighters (pg 18).

In February we finished off our series of 
cyber risk workshops across the state 
culminating in an online seminar which 
was recorded and is now available to 
members on the LGIS website. From 
October 2024 to February 2025, we 
delivered 15 workshops from Tom 
Price to Kalgoorlie to Albany. Over 
140 local government representatives 
attended these sessions ranging from 
CEOs to IT professionals and some 
third-party providers who support 
members. Response from members 
has been positive and we’re looking to 
provide more guidance in this space. 
In this edition we look at new privacy 
legislation and implications for members 
management of sensitive data (pg 14).

We love hearing from members,  
so please send any feedback on  
this edition or questions for  
Ask an Expert through to  
Risk Matters editor, Pia Duxbury  
at pia.duxbury@lgiswa.com.au.

Sign up today…
At LGIS we are committed to bringing you relevant information 
on local, national and global risk-related matters and issues 
impacting local governments in Western Australia.

Register now: lgiswa.com.au
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Local focus, global connection – 
LGISWA mutual  
membership in 2025/26 
Local government is complex business and LGIS reflects  
the complexity of the organisations that we protect. 

Even the smallest or most remote local government in Western 
Australia is connected to the global commercial market through 
their protection. Over the next few editions we’ll look at the 
factors of concern and influence for each portfolio for LGIS, this 
edition we’re looking at LGIS Liability and Property protection. 

To start off with we’ll take a step back and look at the difference 
between LGIS and commercial insurance.

Is LGIS insurance? No, it’s a  
mutual indemnity scheme 
A mutual indemnity scheme is a specialist financial vehicle  
for the management and financing of risk. It’s important to 
note that the Scheme is not insurance –it’s an alternative risk 
financing strategy.

Mutuals are established by organisations with a common 
purpose (in the case of LGIS, WA local governments).

Scheme members pay contributions to create a fund, or a 
‘pot of money’, which is used to manage the primary layer of 
risk (Pooled Cover). The Scheme buys a variety of ‘insurance’ 
(indemnity covers) more than these Pooled Covers to provide 
members with the protection they require.

As funds are administered for the benefit of members there is 
a clear relationship between the successful execution of risk 

improvement strategies, which lowers risks and losses, and the 
increased financial strength of the mutual. This leads to greater 
member benefits – stability in pricing and coverage; risk services 
to support members, which in turn provides, in the case of LGIS, 
a $60M return of dividend to members since 2007. 

How the Scheme works
The Scheme has five portfolios which are each structured a little 
differently to make sure that we can provide the deep, breadth 
and complexity of protection required by the local government 
sector. Every portfolio is supported by our partnerships with 
long-standing reinsurers who step in when claims costs exceed 
a certain amount (this amount is different for each line of cover). 
This means that while the majority of claims are paid out of 
the Pooled Fund, when disaster hits whether it is a natural 
catastrophe, significant third-party injury or major property 
damage the Scheme’s response is supported by our reinsurance 
(indemnity) partners.

Every line of cover has different arrangements, but all our 
indemnity partners have a concern for local, national, and global 
trends – some more than others. This means that it is useful for 
LGIS members to have an awareness of global and national risk 
issues that may have an impact on local government’s risk profile.

Let’s explore some of the key issues and factors on the minds of 
our indemnity partners and the Scheme.
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Events with impact
Recent events that impact the sector’s risk profile and inform indemnity partner’s risk appetite

Bushfire (Australia)
	 2016, WA: Two people killed, and 181 properties 

destroyed. $155M loss

	 2013, NSW: Two people killed, and 248 dwellings 
destroyed. $184M loss

	 2013, TAS: 110,000 hectares razed, and 130 homes 
destroyed. $89M insured loss, $110M total loss

	 2009, VIC: 173 people killed, 500 injured and 430,000 
hectares and 2200 homes destroyed. $4.4B total loss

	 2003, ACT: several deaths, 490 injured, and 500 homes 
destroyed. $350M total loss

Flood and storm (Australia)	
	 2025, QLD and NSW:  Ex-Tropical Cyclone Alfred, still 

being quantified but loss is expected to be substantial.

	 2023, QLD: Ex-Tropical Cyclone Jasper and flooding,  
$357M total loss

	 2023, QLD, NSW and VIC: Christmas and  
New Year’s storms, $1.33B total loss.

	 2022, QLD and NSW: 160,000 claims, $12B total loss.

	 2010, QLD: $1.5B insured loss, $18.4B total loss

Planning Failure (Australia)
	 2016, NSW: Collaroy coastal erosion. Insured losses  

up to $38M

	 2014, SA: Groundwater polluted. 3000 residents 
evacuated

	 2011, QLD: Arithmetic error in compulsory acquisition  
of land. $18M total loss

Wildfire (US)
	 2025, California: estimated at $30-40 billion in losses. 

Fire spread to high density urban areas with nearly 
17,000 structures destroyed, 37, 830 acres burned, 29 
dead, tens of thousands injured.

	 2017, California: Wildfire destroyed many wineries in the 
region. More than 8,900 structures destroyed, 43 dead, 
and 185 injured

Planning Failure (UK)
	 2017, London: Grenfell Tower fire, a 

large fire broke out in the 24-storey 
social housing block killing 71 with over 
70 injured. The civil claim settled for 
GBP150 (AUD298M) damages plus costs 
in 2023. The settlement does not include 
all claimants and a decision on criminal 
charges will be likely in 2026.

Source: Insurance Council of Australia and KPMG, various reports.
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Working with global and local partners for 
sustainable protection
LGIS works with over 20 indemnity partners to ensure that 
members are well supported and protected across a diverse 
range of exposures. This reflects the increasing complexity of the 
sector and the variety of operational areas and responsibilities 
it covers. Many of the day-to-day business activities of members 
carry potential for major claims and both reinsurers and the 
Scheme have their eye on emerging factors.

LGIS Liability

Bushfires – approvals and management
Australia is known for its bushfires and our global partners 
have a keen interest in this area. In recent years there have 
been a couple of WA local government claims which have put 
preventative bushfire functions and tree management in the 
spotlight. To date the number of claims has been small but the 
potential cost has been significant.

Global bushfire activity is also forefront in the minds of indemnity 
partners. The recent LA fires and their outcomes will undoubtedly 
be a focal point, especially concerning land use planning, 
preparation and emergency response.

Abuse claims and protection for vulnerable people
The landscape for historical abuse claims, particularly those 
involving children, is on the radar and members may see changes 
to limit constraints and/or exclusions.

Cover for abuse is not available at the limits required and any 
offerings available are restrictive and limited to defence costs only. 
The exposure for these types of claims is long tail and was a key 
reason for the winding-up of Catholic Church Insurance back 2023. 

LGIS’s Indemnity partners have shown a desire to restrict 
coverage over the past decade, and while the Scheme has 
resisted changes thus far, they are likely to be implemented 
soon. It’s essential that members address any issues related to 
mitigation, policy, and procedure, as well as the implementation 
of Royal Commission recommendations. 

Work, health and safety – particularly  
contractor management
It’s been five years since the Work Health and Safety Act 2020 
(WA) (WHS) was adopted and it’s now being tested in the West 
Australian court system. There are several incident investigations 
which are ongoing and will be turning points to provide clarity on 
local government responsibilities. Interpretation of WHS duties 
and obligations regarding volunteer bushfire fighters is high on 
the watchlist.

Another area of interest is the sector’s labour hire contract 
practices to meet WHS duties and obligations to deliver a safe 
work environment. Again, there are several incidents under 
WorkSafe WA investigation which will provide clarity.

Indemnity partners and the Scheme are looking to members 
to adopt policies and procedures alongside thorough 
documentation to demonstrate that they are making  
reasonable efforts to meet their duty of care in this area.

PFAS – Forever chemicals
PFAS or Per- and poly-fluoroalkyl substances is an emerging 
issue for indemnity partners. They are considering the broad 
exposure to governments at all levels and working to understand 
the specific situation for local government in Australia.

PFAS are a diverse group of synthetically produced chemicals 
resistant to heat, water and oils. They were used in common 
household and industrial products in the 1950s and in 
firefighting foams from the 1970s. PFAS are persistent and highly 
resistant to physical, chemical and biological degradation. 
Consequently, PFAS are found in humans, animals, and the 
environment around Australia. 

Addressing the wide range of issues associated with PFAS 
contamination, including the management of PFAS contaminated 
materials, represents a challenge for all levels of government as 
environmental regulators.

There is plenty that is unknown about PFAS, their long-term  
effect and potential for liability. At this time, the WA local 
government sector’s exposure is minimal, but it is an area that 
will remain in the spotlight in coming years as it develops. 
Members involved in waste management or bushfire response 
should give PFAS consideration.

Nuclear verdicts and class actions
An issue primarily coming out of the United States, class actions 
and nuclear verdicts have global indemnity partners on watch. In 
2023, 89 USA lawsuits against corporate defendants resulted in 
a ‘nuclear verdict’ award, a 15-year high. Nuclear jury verdicts are 
those that surpass $10 million and have been increasing in the 
States by both size and number since 2009. In 2023 the number 
of these cases increased by 27% with the median award rising  
to $44 million.

In Australia we have not seen nuclear verdicts emerge, but class 
actions are on the rise. According to Herbert Smith Freehills, 
outside of the USA Australia is the preferred jurisdiction to file a 
class action for those that promote them. In 2023 approximately 
one class action was filed every week in Australia. The sectors 
identified to be most at risk include finance and insurance,  
plus healthcare, government, manufacturing, infrastructure,  
and technology.

While there is no indication of nuclear verdicts in Australia, 
indemnity partners are keeping an eye on the national trend 
which has demonstrated a tendency to follow American patterns 
with regard to class actions.
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Property
Extreme weather events are in the spotlight for property 
protection. In WA local governments have suffered significant 
losses related to structural fires, maintenance failures, the 
suitability of structures, and weather events. Flood damage is 
high on the list for global indemnity partners considering the 
national impacts, however in Western Australia cyclone, storm 
and bushfire vie for top position for weather related damage.  
The Bureau of Meteorology has declared Australia’s most cyclone-
prone area is the north-west coast between Broome and Exmouth.

Extreme weather events
Increasing frequency and intensity of extreme events such as 
droughts and floods alongside ocean warming and acidification, 
increasing fluctuation in air temperatures and rising sea levels 
are posing significant threats to communities and the built 
environment. The earth is warming, and Australia has warmed on 
average by up 1.47+/-0.24 degrees Celsius since 1910. We know 
that we will continue to experience more frequent and intense 
events, which cumulatively reduce recovery time and impact the 
ability to respond. 

A study by KPMG found that two-thirds of all Australian’s have 
been impacted by natural disasters, emphasising the scale of 
the risk and need to invest in infrastructure and loss prevention. 
Lately the population of local government areas impacted by 
natural disasters has reached record highs:

	 During the 2019-20 bushfires almost one third of Australians 
were living in a LGA impacted by a bushfire event.

	 In 2022 around 70% of Australians were living in a LGA 
impacted by a flooding event.

	 In 2022 around 70% of Australians were living in a LGA 
impacted by a storm event.

As our members know first-hand, in some cases local 
governments have been impacted by multiple events in recent 
years. Unfortunately, we know that current infrastructure was 
originally constructed to withstand weather conditions based on 
historical patterns.

We know that this trend is the ‘new normal’, but it remains a 
concern for indemnity partners and the Scheme, and we look to 
global exposures and more locally the sector’s efforts to take 
preventative action.

Inflation 
Although the inflationary environment has eased, ‘average’ 
clauses remain front of mind for insurers. There is an expectation 
of markets that we can demonstrate a clear valuations process 
with respect to material damage and business interruption 
declared values. It’s concerning that some members follow the 
financial accounting rules on timing of valuation (i.e. every 5 
years) and don’t connect building, infrastructure, and contents, 
to provide a single and accurate declared value. This will be an 
area of focus in the 2025/26 renewal cycle. 

More information 
There is plenty more to explore when looking at global, 
national, and local risk influences. For more information on your 
membership and protection for your local government have a 
chat with your account manager.  

Spotlight: Extreme weather
The cost of extreme weather in Australia is growing in 
real terms. Averaged over the past three decades and 
adjusted for inflation, insurers paid $2.1 billion a year to 
all policyholders (not only local government) impacted by 
extreme weather events.

Shortening this time scale by decades further illustrates how 
the cost of extreme weather has grown, to the point where 
over the past five years it has reached an average $4.5 billion 
a year, with floods the main driver of this increase.

The main factors driving up disaster losses are expanding 
development and urbanisation. Indemnity partners are 
particularly interested in the role that local governments 
play in the planning, development and approvals process, 
weighing up the potential of liability exposure.

Long-term economic impacts of extreme weather
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Working from home,  
are you managing the risk?
Working from home and hybrid working is now common practice for  
many local governments. It offers plenty of benefits to individuals and  
employer alike. It can provide meaningful flexibility for employees to  
juggle multiple demands and is now expected by many recruits.

Although working from home provides a range of benefits, it’s 
important that the risks are also considered. Any arrangement for 
working from home needs to be managed effectively.

Where allowing work from home, the local government still has a 
duty of care to the workers when working in that environment to 
ensure, so far as is reasonably practicable, the provision of safe 
systems of work and a safe work environment.

In the media – SA council worker eligible for 
workers’ compensation
Working from home, safety and workers’ compensation had a 
moment in the spotlight in late 2024 raising questions for LGIS 
members. In South Australia a local government employee won 
a claim for workers’ compensation after falling over a pet fence 
while working from home. The South Australian Employment 
Tribunal ruled her injuries, including a broken arm and injured 
right knee, arose out of her employment.

The claimant carried out her duties mainly in the office,  
however worked from home occasionally. She injured herself 
when she tripped and fell over a metal pet fence which she 
constructed for the purposes of keeping a colleagues’ puppy 
away from her pet rabbit.

The magistrate found that the fall occurred during an “authorised 
coffee break at her (the employees) place of employment”. 

Noting that “this was something [the employee] says she would 
have done had she been working in the office around the same 
time, as she did not have set times for short breaks over the 
course of her working day.”

She also noted that the council had encouraged the employee  
“to get up from her desk regularly”.

The judgment noted that when the employee took her paid  
coffee break, she needed to “walk through the doorway across 
from where she had erected the pet fence”. It also found that 
although the employee had not discussed the pet fence with 
anyone from the council, there was “nothing that limits the 
application of the workers compensation scheme by reason of an 
injury occurring due to a feature of the workplace not known or 
authorised by an employer”.

Of note in this case although the claimant had been approved by 
the local government to work from home, she had not completed 
a safe work checklist. The employer did have safe working from 
home checklists in place which were inconsistently applied. 
If this checklist had been applied the hazard may have been 
identified and managed. 

This recent case highlights a few factors for LGIS members to 
consider. Firstly, that if work is conducted in the home, then it is an 
extension of the workplace and an employer’s duty of care extends 
to the home. Secondly, members should turn their mind to current 
policies and procedures to ensure that they can demonstrate 
taking reasonable care to provide and assure themselves that 
employees working from home have a safe work environment.
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How to meet your duty of care
From a work, health and safety perspective if you’re allowing your 
employees to work from home, you should:

	 Ensure that the employees’ home is free of risks, as far as 
reasonably practicable.

	 Provide information and guidance on the ideal home office  
set up.

	 Educate on how to identify common risks associated with 
working from home.

	 Ensure employees have access to the necessary information, 
instructions, training.

	 Local governments should ensure that they have clear policies 
in place, and that consultation has occurred, this may also 
extend to conducting a worksite assessment.

Worksite assessment
A worksite assessment may include the following considerations:

	 Is there is a suitable space to accommodate the workstation? 

	 Can the workstation be easily adjusted to support the  
correct posture? Has ergonomic advice been looked for  
on the workstation?

	 Are the walkways clear and free from trip hazards?  
Is there an emergency egress free from hazards?

	 Is lighting adequate throughout the day to avoid  
eye strain and fatigue?

	 Does the ventilation and air conditioning provide a 
comfortable working environment?

	 Are there any sources of noise that might affect the worker?

	 Is the electrical equipment and furniture well kept?

	 Are smoke detectors installed and maintained?

	 Has the worker expressed any concerns about their  
health and safety at home?

	 Agree working hours

In addition to the above local governments should set up clear 
performance expectations for their workers and provide regular 
feedback. There should be a review process for working from 
home arrangements so that operational requirements can be 
met. These should be documented and recorded.

Local governments should ensure that they are meeting their 
health and safety obligations, particularly on hours worked and 
the taking of required breaks.

More information
WorkSafe WA has developed a range of resources to support 
employers in meeting their duty of care to employees  
working from home. Go to the WorkSafe WA website at  
worksafe.wa.gov.au and search ‘working from home’  
to find this information.

For further advice contact the LGIS People Risk team at 
peoplerisk@lgiswa.com.au
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Shire worker drowns while  
pumping water for roadworks
WorkSafe WA Significant Incident Summary No. 8
WorkSafe WA has provided the following significant incident summary  
following a comprehensive investigation into a Shire workers death.  
LGIS worked closely with the member throughout the process providing  
support during the investigation and to those affected by the incident.

Background
In February 2022, a shire worker drowned after entering a soak 
(body of water) on a rural property while pumping water to a water 
cart for road work maintenance. The worker had received training 
and was experienced in the task of pumping water from the soak 
to the water cart. While performing the task, a funnel blew into the 
soak. The worker entered the water while fully clothed and wearing 
work boots to retrieve the funnel. When the worker did not return 
at the expected time and did not respond to calls, co-workers 
attended the soak and located the worker in the water.

Contributory factors
Factors which may contribute to incidents like this include:

	 absence of safe work procedures in relation to working  
near open water sources, including clear directions not to 
enter the water

	 no risk assessment of tasks requiring workers to work in or 
near open water sources such as dams and soaks

	 lack of instruction and training in relation to safe systems of 
work when working near open water sources

	 workers performing tasks outside of their usual duties

	 workers entering bodies of water while wearing unsuitable 
clothing or footwear

	 workers entering bodies of water while working alone

	 absence of barriers between pumps and bodies of water

	 differences between ambient temperature and  
water temperature.

Actions required
In circumstances where workers are required to work near  
water, measures to minimise the risk of a similar incident 
occurring include:

	 where practicable, eliminating the risks associated with 
working near an open water source by choosing alternative 
water sources, such as overhead standpipes

	 conducting comprehensive risk assessments for tasks carried 
out near open water sources, including an assessment of the 
suitability of the site

	 developing safe work procedures for work carried out near 
open water sources, including directions that workers should 
not enter the water

	 if a worker must enter an open water source for a work activity, 
ensuring a risk assessment is conducted before they enter the 
water, a second worker is present, and emergency procedures 
are in place

	 providing instructions and training to workers who are 
conducting activities near open water sources

	 providing training on the safe systems of work for workers 
required to work near water

	 locating pumps away from water sources

	 creating physical barriers between workers and bodies of water

	 where practicable, displaying signage that warns people not 
to enter the open water source. 

More information
WorkSafe WA recommends that local governments use the 
‘Farmsafe Australia Toolbox Talks: working near water’ to support 
them in educating their team on the risks.

For further advice and support to identify and mitigate  
workplace hazards contact the LGIS People Risk team at 
peoplerisk@lgiswa.com.au   
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Brigade responsibilities  
and liability exposures 
Bush fire responsibilities for local government is a hot topic with members at the moment. 
Risk Matters sat down with LGIS legal advisor, Cameron Maclean, Partner at DLA Piper 
to explore member’s recurrent questions and scenarios. We take a deep dive to look at 
member’s duties and obligations along with the associated liability implications across a 
variety of common situations

Cameron Maclean, Partner DLA Piper
Cameron advises clients on a variety of civil litigation and 
insurance related disputes. Cameron has had 25 years 
professional experience and has acted on some of the highest 
profile and high value insurance litigation in Western Australia. 
He works closely with LGIS to advise and represent members.

Bush Fire Act obligations and local government

What are local government’s obligations under section 33  
of the Bush Fires Act 1954 (WA)?
A local government’s responsibilities concerning the mitigation 
of bush fire risks is a complicated question.

Fortunately for members it’s a matter that has been carefully 
considered by a couple of inquires; their findings are in the 
following reports:

	 Perth Hills Bushfire 2011, A Shared Responsibility

	 Appreciating the Risk, Report of the Special Inquiry into the 
November 2011 Margaret River Bushfire

These inquiries discuss a local government’s remedial and 
responsive obligations. Ultimately, they recognised that 
members are in a unique position, as their responsibilities arise 
out of their position as:

	 An owner or occupier of land.

	 A regulator in terms of the use and development of land.

	 A regulator in terms of bush fire mitigation responsibilities.

	 An entity with a degree of control (from little to complete) in 
terms of a bushfire brigade.

One of the sources of a local government’s powers with respect 
to mitigation works for bushfire risks is found in section 33 (s33) 
of the Bushfires Act 1954 (WA) (the Act). It empowers a local 
government to (amongst other matters) issue compulsive notices to 
landowners or occupiers – to carry out works to create fire breaks. If 
the landowner or occupier fails to comply with such a notice:

	 it is an offence under the Act; and

	 the local government can carry out those specified works 
directly and recover costs from the landowner.
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Fire breaks, and other mechanisms designed to reduce the 
risk of the spread of fires between properties was the subject 
of particular attention in the 2009 Victorian Bushfires Royal 
Commission’s final report. These finding’s recognised that local 
government’s fuel load management, and efforts to restrict the 
ability of a fire to jump between properties, are very important 
community obligations in response to the risk of bushfires.

Fundamentally, local governments have clear roles 
and responsibilities in terms of the discharge of these 
responsibilities.

In the unfortunate event of a bushfire, after the initial efforts to 
bring the fire under control have come to an end, the two initial 
questions are always:

	 How did the fire start?

	 How did the fire spread?

In the Victorian Royal Commission, there was an examination into 
road reserves and the existence and effectiveness of fire breaks, 
and the ability of the fire to spread between areas. How the local 
government manages its land, and how it exercises its section 33 
powers (among other statutory powers and duties), is a key issue 
to be examined when there is an investigation.

Some members are hesitant to enforce and do reduction 
burns and related activities, what are the implications if 
they don’t do them?
If a local government doesn’t exercise a power under section 33 
of the Act, they may be liable. The reasonableness test is used. 
For example, after examining the facts, a judge may find that a 
reasonable council in the same circumstances would enforce s33 
for the purposes of reducing a danger (fuel load management for 
example) and thus where a local government did not act would 
be liable in damages.

Importantly, the non-exercise of a power under s33  
would not in my view be protected by section 37,  
Fire and Emergency Services Act 1998 (WA).

What does ‘reasonable’ mean in law?
The law of negligence defines the standard as the  
level of care that a ‘reasonable person’ would exercise in 
a similar situation.

For LGIS members the question is ‘What would a 
reasonable local government, with similar information 
and resources do in this situation? With consideration 
of the risks or potential consequences of not acting. 
Where members document and show a process which 
demonstrates reasonable care has been taken liability 
defences are strengthened. Importantly doing ‘nothing’ is 
still a decision and the rationale and process behind the 
action should be documented and guided by a process.

It is therefore critical that a local government has policies and 
procedures with respect to the exercise of its various obligations 
and duties. In the absence of those procedures (whether 
documented or established), it can be very difficult to either 
understand or defend a local government in the face of civil suits 
or statutory inquires.

What happens if a BFB acts outside the scope of section 33? 
Section 37 of the Fire and Emergency Services Act applies to the 
performance or purported of a function under an emergency 
services Act. If the conduct is in purported performance of a 
function, then the protection under section 37 remains.
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Define: Purported performance
From a legal perspective ‘purported performance’ 
means in pursuance (or intended pursuance) of the 
responsibilities or powers of the local authority.  
It also assumes that any actions are performed in 
good faith with regard to fulfilling the authorities’ 
responsibilities or powers.

However, for conduct that cannot be considered to be in 
purported performance of a power under section 33, then the 
brigade (and the local government) will not be entitled to any 
protection and the conduct outside of section 33 will likely be 
unlawful, and the brigade will likely be responsible for any losses 
arising from such works as well as potentially damages arising 
from trespass or unlawful conduct under the colour of authority.

What should members consider when engaging contractors 
to enforce section 33 notices on their behalf?
A local government can engage a contractor to carry out the 
works lawfully prescribed by a s33 notice.

The process is that the local government directs its bush fire 
control officer, or any other relevant officer, to carry out the 
requisitions in the notice that have not been complied with. That 
officer can then authorise the entry upon the land (by employees 
or contractors) in question and carry out the works.

The usual considerations apply with respect to the engagement 
of contractors, but the local government:

	 Must exercise reasonable care in the selection of the 
contractor; and

	 it must be reasonable in all the circumstances that the work 
the contractor was engaged to do should be undertaken (for 
example, it would not be reasonable to direct a contractor to 
undertake works during a total movement ban).

Local governments should ensure that the:

	 engagements are properly documented, 

	 engagements are made in conformity with the contracting  
and tendering obligations under the Local Government Act 
1995 (WA),

	 contractors carry public liability insurance, and

	 engagement contains appropriate risk transfer provisions  
in favour of the local government (indemnity and  
insurance obligations).

Practical application of the Act
Let’s explore the practical applications of s33 and other 
sections in some common scenarios. The following are based on 
questions that LGIS regularly receives from members.

Scenario:
A local government issues a s33 notice to a resident to reduce 
their fuel loads and subsequently engages their Bush Fire 
Brigade (BFB) to assist with a fuel reduction burn. Unfortunately, 
one of the brigade trucks backs into the resident’s house.

What are the implications for the property owner if they suffer 
injuries or property loss because of the BFB activities? 

This is a situation that crops up from time-to-time, where private 
property is damaged during BFB activities and there are some 
things to consider.

Firstly, when a landowner receives a s33 notice they may ask 
the local government for help to comply with their obligations. 
The local government can agree to carry out these works at the 
request of the landowner, and that ability is reflected in section 
33 (6) of the Bush Fires Act.

If the local government agrees to provide this assistance, then it 
will owe a duty to the landowner (and surrounding landowners). 
But that duty is not strictly the same as the duty faced by a 
commercial contractor.

The agreed task must be performed with reasonable skill and 
care. This is also the case with a commercial contractor. If a 
commercial contractor fails to discharge that duty, then it will 
be liable to the landowner for any loss that is directly and 
foreseeably caused by that failure. 

However, the local government, would probably be protected 
under section 37 of the Fire and Emergency Services Act 
1998 (WA). This section provides a limited immunity to local 
governments with respect to claims arising out of the performance 
of a function under the emergency services Acts (which includes 
the Bush Fires Act). Accordingly, if the local government was 
conducting works on private property pursuant to section 33 (6) of 
the Bush Fires Act, and if those works caused property damage or 
other loss, then the local government would be protected as long 
as the loss arose out of conduct in good faith.

If, however, the conduct by the local government which caused 
loss was not in good faith (gross negligence, recklessness, 
deliberate misconduct for example), then s37 would not apply 
and the local government would be liable in damages.

Section 37 of the Fire and Emergency Services Act would not, 
however, provide any protection for a claim for a personal injury 
arising out of the driving of a registered motor vehicle (where 
there is third party insurance that covers the use of that vehicle). 
It should be noted that there is no need to prove negligence in 
third-party injury from a vehicle accident.
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Scenario:
A property owner inspects and requests assistance from their 
local government for a reduction burn without obtaining a s33 
notice. The local government helps with the Bush Fire Brigade 
(BFB) doing the burn, does this still qualify as a normal brigade 
activity under the Act?

This scenario would be a normal bridge activity.

Assisting a property owner with fuel reduction burns on the 
owner’s property, clearing or establishing a fire break, would all 
be considered normal brigade activity.

However, there is still a duty of care as noted previously. The BFB 
and local government, would owe a duty to the property owner to 
exercise reasonable care in the conduct of those works. Further 
it is likely, though not always, that such works would be covered 
by the partial immunity in section 37 of the Fire and Emergency 
Services Act. 

Scenario:
A private resident directly asks a brigade to conduct a burn 
without consulting any local government officer or the Chief 
Bush Fire Control Officer. The brigade agrees to do the burn for 
a fee without notifying the local government. Does this meet the 
requirements of the Bush Fires Act 1954? Particularly regarding 
appropriate methods of fundraising? 

In these circumstances, it’s quite unlikely that s33 (6) of the Bush 
Fires Act would apply.

The focus of s33 is that the local government is entitled to recover 
the costs incurred in conducting the works sanctioned under s33 
or s33 (6) of that Act. The agreement of a fee is not consistent 
with the cost recovery philosophy of section 33.

The scenario’s arrangement resembles a commercial transaction 
(a fee for service). If it is a fee for service, it is unlikely to 
constitute works in accordance with the Fire and Emergency 
Services Act, the partial immunity in s37 is unlikely to be 
engaged. 

It could even be a breach.

A bushfire brigade has statutory powers (under section 44 of 
the Bushfires Act and elsewhere). In many circumstances, those 
powers are engaged after the start of a fire. If a local brigade 
decides to carry out a fire reduction burn or other mitigatory 
activity for a private landowner, without direction of the relevant 
Fire Control Officer it may well be a breach of the proper control 
protocols with respect to the engagement of that fire brigade.

However, fire mitigation works performed by the brigade could 
still fall within normal brigade activities, even if there was a 
formal defect with respect to the authorisation process that  
led the brigade to conduct those works in the first place. 
However, while that work may be classified as a normal brigade 
activity, the brigade would likely not have the protection of the 
partial immunity.

By doing work for payment the brigade is acting like a  
private contractor, by their actions the brigade would be 
understood as a commercial contractor as opposed to a bush fire 
brigade, and the works that it did would not be a normal brigade 
activity under the Act (in the same way that a police officer 
moonlighting as a private security guard is a private security 
guard and not a police officer during that private commercial 
activity).

Further to the above, even if the owner/occupier agreed (by way 
of an indemnity) to release the BFB or LGA from liability, that 
release would not be effective against other landowners who 
suffer any damage from an escape of fire. An indemnity would not 
be a defence, just risk transfer.

Scenario: 
A BFB, as part of normal brigade activities, is doing fire reduction 
work on private property. Unfortunately, a burn escapes the 
boundary causing injury and/or damage to neighbouring 
properties. Under the Act containment is the responsibility of 
the property owner. What factors might the court consider when 
determining liability? 

A bush fire brigade fighting a fire on private property has the 
protection provided by section 37 of the Fire and Emergency 
Services Act. Any damage caused by the brigade acting in good 
faith in the execution of their responsibilities in fighting the fire 
is taken to be caused by the fire itself, and not by the brigade.

If, however, the brigade causes damage due to their conduct 
in responding to the fire, and that damage did not arise out of 
a good faith act of the brigade, then the brigade (or the local 
government) may be responsible for that loss.

What is ‘good faith’?
This is a legal term that is often used. It means acting in 
an honest and reasonable way, and with regard for the 
interests of others. It refers to honesty, reasonableness, 
fair dealing, loyalty, cooperation and having regard and 
care to the interests of all parties.

Actions that would be considered ‘not in good faith’ 
would be gross negligence, recklessness, or  
deliberate misconduct. 

The question then is, to what extent is the brigade liable?

If the damage concerns a personal injury, then the brigade 
is responsible for that loss (though it may have rights of 
contribution against concurrent wrongdoers).

If the damage is economic, then the brigade is only liable for the 
extent to which its conduct caused or contributed to the loss. 
The proportionate responsibility of others (e.g. the landowner, 
other landowners, the person responsible for the escape of fire) 
will all be considered in terms of determining what the brigade’s 
ultimate liability is. Each assessment is dependent upon the 
facts of each case, and there are no bright line rules for the 
allocation of responsibility.
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Are you ready for changes to  
privacy and data obligations? 
At a snapshot:
On 6 December 2024, Western Australia’s Privacy and 
Responsible Information Sharing Act 2024 (PRIS Act) was  
given Royal Assent. 

The PRIS Act is a significant step towards improving the handling 
of personal information and setting up a control and enforcement 
regime for public sector agencies.

The Government has yet to announce the implementation 
schedule, and we are aware that the Department of Premier and 
Cabinet has already been working with some local governments 
to understand how they will implement these changes. 

We expect that this will be in force early to mid-2026 – meaning 
members have a 12-month period to become familiar with the 
upcoming changes and take steps to become ready when they do 
come into effect. 

Who does the PRIS Act apply to?
The PRIS Act applies to ‘public entities. This includes WA 
government departments, local governments, and government 
trading enterprises (amongst others). 

The PRIS Act also applies to Information Privacy Principles (IPP) 
entities, which include contracted service providers that handle 
personal information on behalf of public entities provided that 
the relevant services contract specifies that the PRIS Act will 
apply to the service provider. This could include:

	 where local government data is hosted on infrastructure run 
by third parties; and

	 any physical storage centres. 

The upshot of this is that public entities can, and should, require 
their service providers to accept the direct statutory force of the 
PRIS Act in services contracts. 

Public entities and other IPP entities are referred to collectively 
as ‘IPP entities.

What will be the immediate key impacts  
on public entities?

Mandatory Notifiable Information Breach Scheme 
The PRIS Act introduces a Mandatory Notifiable Information 
Breach (NIB) scheme. This is designed to ensure that affected 
individuals are made aware of serious breaches of their personal 
information, as well as the Information Commissioner. A failure 
to comply with the NIB scheme is an interference with the privacy 
of an individual, enforceable by the Information Commissioner 
under the PRIS Act.

Similar to the Federal Notifiable Data Breaches scheme under 
the Privacy Act, a notifiable information breach occurs where 
personal information held by an IPP entity has been disclosed 
or accessed without authorisation or lost, and that disclosure, 
unauthorised access or loss is likely to result in serious harm to 
any individual to whom the information relates.

In addition, the PRIS Act also empowers the Information 
Commissioner to make a notifiable information breach 
determination. This will set out the circumstances in which the 
Information Commissioner considers unauthorised access to, 
unauthorised disclosure of, or loss of, personal information held 
by an IPP entity constitutes a notifiable information breach. 

Where an IPP entity reasonably suspects that a notifiable 
information breach has occurred, the PRIS Act will require it to:

If a notifiable information breach has occurred (or there  
are reasonable grounds to believe it has occurred), the IPP  
entity must:

	 give notice to the Information Commissioner in an approved 
form, which must include specific information set out in the 
PRIS Act; and

	 take all reasonable steps to notify each affected individual. 

Information Breach Policy 
The PRIS Act mandates that an IPP entity must prepare an 
information breach policy setting out the procedures to be 
followed in compliance with the requirements of the mandatory 
notifiable information breach scheme. This policy must be made 
publicly available. 

IPP entities are also required to set up and keep a register of 
notifiable information breaches and prepare an annual report, 
which must include information regarding assessed notifiable 
information breaches.

These obligations promote greater transparency in the 
information breach preparation, assessment and notification 
processes of IPP entities. 

Specific duties for CEOs 
CEOs, or ‘principal officers’, of IPP entities must ensure that 
the principal officer or another senior officer is designated as 
the privacy officer for the entity. The privacy officer has several 
specific responsibilities under the PRIS Act including:

	 promoting the IPP entity’s compliance with the Information 
Privacy Principles set out in the PRIS Act;

	 preparing the IPP entity’s information breach policy; and

	 establishing and keeping the IPP entity’s register of notifiable 
information breaches.

The principal officer must also ensure the Information 
Commissioner is notified of the name and contact details of the 
privacy officer, and any changes to the designated officer.
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What other changes are introduced?
The PRIS Act introduces a series of other key changes including:

	 Information Privacy Principles (IPP’s) – at the core of  
the privacy protections under the PRIS Act are 11 IPP’s.  
These are general rules guiding the handling of personal  
that must be followed.

	 privacy complaints – the PRIS Act creates a pathway for 
individuals who consider their privacy has been interfered with 
to make a complaint and gives various functions and powers 
on the Information Commissioner to investigate and enforce 
compliance with the privacy provisions of the PRIS Act.

	 privacy impact assessments – IPP entities must undertake a 
privacy impact assessment when handling information that is 
likely to have a significant impact on the privacy of individuals.

	 responsible information sharing – a framework to authorise 
the responsible sharing of information held by IPP entities.

How does the PRIS Act differ from the 
Commonwealth Privacy Act?
The IPP’s under the PRIS Act are comparable to the APPs under 
the Privacy Act that apply to Commonwealth government entities 
and certain private sector entities.

That said, there are some notable differences including:

	 definition of personal information – under the PRIS Act, this 
extends to include the personal information of deceased, as 
well as living, individuals. It also provides a non-exhaustive 
list of the kinds of information that may be personal 
information, including location and inferred information;

	 employee records – there’s no employee records exemption 
under the PRIS Act; and 

	 automated decision-making – the PRIS Act has automated 
decision-making provisions. These go beyond the obligations 
introduced by the first tranche of reforms to the Privacy Act.

In terms of the NIB scheme, there is an increased emphasis on 
harm mitigation, responsiveness and transparency than the 
equivalent provisions under the Privacy Act. 

Due to a State contracts exemption in the Privacy Act, contracted 
service providers that must comply with the IPPs will often be 
exempt from complying the Privacy Act equivalent. 

Next steps 
LGIS is closely watching developments and are committed to 
supporting all members with understanding what they need to do 
to get ahead of this and become compliant with obligations and 
be ready for response. 

We have partnered with Atmos to prepare this update and will 
continue to work with them to obtain support for LGIS members. 
Atmos has been developed on the back of Clyde & Co’s extensive 
cyber incident practice. 

Reece Corbett-Wilkins – Partner, Atmos
Reece advises boards and other senior members in the executive, 
legal, IT, risk management and public relations functions to 
navigate Australia’s complex cyber landscape. Reece and 
the wider team have helped thousands of entities respond to 
incidents, including some of Australia’s most prominent and 
industry-wide cyber events in recent times, and several supply-
chain attacks and multi-party-data-breaches. Following cyber 
incidents, Reece acts in third party IT liability claims, consumer 
claims, regulatory investigations, and recovery actions. It is 
this end-to-end experience which informs Reece’s approach to 
managing a cyber crisis.

What should local governments do?
All IPP entities, including local governments, subject to 
PRIS Act should take steps now to ensure that they:

	 appoint a privacy officer and an information sharing 
officer;

	 develop and publish a privacy policy and information  
breach policy;

	 have robust plans and systems to follow their wider 
obligations under the IPP’s, including data classification 
and management;

	 review their broader cyber security risk management 
strategy (including staff training and education);

	 carefully review their supply chain management and 
the engagement between procurement, governance, IT, 
and cyber risk teams; and 

	 have in place a robust incident management plan to 
support containment, response and communications.

IPP entities need to ensure not only that they are compliant 
with the requirements of the PRIS Act, the NIB scheme, and 
the wider obligations introduced by the PRIS Act, but that 
they are ready from a practical perspective to respond to 
an incident. This includes testing breach response policies 
and procedures in tabletop and simulation exercises, 
preparing communications playbooks, and developing 
ransomware decision making frameworks.
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Roof collapse leads to improved 
community facilities 
Replace, repair or improve after property disaster? Here we explore  
property claims and the common challenges, issues and opportunities for members

It’s that time of year when members consider their protection 
requirements for the upcoming year. A recent issue has been 
valuations and making sure that assets are detailed on the register. 
It’s raised challenges for some members when making a claim.

Filing a claim following a major property loss can be 
overwhelming, especially when determining whether damaged 
items should be repaired or replaced. The LGIS Property covers 
either repair costs or replacement value of damaged property. 
Understanding this distinction is essential to navigating the 
claims process effectively. 

To provide some practical tips, Risk Matters talked to our specialist 
independent loss adjusters, Paul Martelli and Robert Mitchell 
about the most common issues they see when adjusting claims.

Paul Martelli is Director – Natural Resources and Robert Mitchell 
is Executive Adjuster – Property, Casualty, Technical & Special 
Risks at Charles Taylor Adjusting. Both have extensive experience 
with complex property claims and intimately know the 
mechanisms and workings of local governments in reinstatement 
of damaged property. 

What does a loss adjuster do?
LGIS often appoints independent loss adjusters when 
a property claim is complex. Their role is to assess and 
quantify the loss; adjust the claim in accordance with 
the policy coverage, terms and conditions; and assist 
members with reinstatement and settlement of the claim.

They’ll often visit the asset, take photos and talk to 
members as part of this process. 

Repair vs Replacement – what is it 
and what are the key issues local 
governments need to contend with?
Generally, repairs are undertaken where the property is damaged, 
and it is economically viable to repair the structure/building in 
lieu of replacement. Repairs involve restoration of the damaged 
portion of the property to a condition substantially the same as, 
but not better or more extensive than, its condition when new.

Conversely, replacement is only generally undertaken if the 
property is lost or destroyed. In the case of a building or 
structure, the rebuilding thereof to a condition equal to, but not 
better or more extensive than, its condition when new.

In some instances, determining if an asset is non-repairable 
can be self-evident (i.e. destruction by fire). In others, expert 
assessment, for example, by a structural engineer, may be sought.

The economics of repair versus replacement also needs to be 
considered. In some cases, out-dated building techniques/
materials, for example, may make repairing a partially damaged 
structure more expensive than full replacement; in any case,  
LGIS will only respond to the lesser cost.

To assist with such an assessment, a quantity surveyor may  
be engaged to establish the cost of repair versus replacement, 
using engineering advice where appropriate. Such enquiries 
often fall within the remit of loss adjusters when assessing and 
managing a claim.

Vital valuations –  
currentness is key
A well documented effect of COVID-19 and the associated closed 
borders and economic stimuli packages was the restrictions in 
movement of labour, supply constraints on materials and the 
increase in construction projects, resulting in construction costs 
increasing by approximately 30 to 50%.

Equally, buildings are renovated, extended and have new 
hardware installations such as heating, ventilation and air 
conditioning (HVAC) , electrical, data etc. This increases the 
amenity of the building and impacts the replacement value for 
consideration in the event it is damaged or destroyed. 

Both of these factors impact claims and the application of 
‘Average’ or ‘Co-insurance’ when a loss occurs. In simple terms, 
the “Average” or “Co-insurance” clause is an insurance policy 
(similarly to the LGISWA Protection) feature that reduces the 
amount of a claim if the insured value of the property is less than 
its full replacement value. 

“To help safeguard against this, 
it is beneficial for members to 
undertake a complete valuation 
by a professional valuer every 
three years and to declare  
such values at renewal.  
Annual desktop reviews are 
strongly recommended.”

This has two main benefits:

	 it helps safeguard against the application of the Average 
clause, minimising risk retained by members; and 

	 ensures that the appropriate contributions are collected that 
correspond to the actual asset value ensuring the financial 
viability and health of the fund.
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Case Study – HVAC installation 
leads to roof collapse
The roof, a timber frame covered with tiles, of a member’s civic 
centre failed. The building was well used by the community 
and the member needed to maintain services throughout the 
reinstatement process.

The roof structure was about 20 years old and since construction, 
a new HVAC system had been installed to the roof, as well as 
other infrastructure. 

The roof was reportedly engineered and constructed to withstand 
the additional loadings from the HVAC and other equipment, but 
nonetheless several trusses had failed along the bottom chords. 
Further inspection of the other trusses found all had defects.

Due to the extent of damage, the member vacated the building 
and found an alternative location for an indefinite period while 
they considered repair options. 

The member had two options: 

1.	 to rectify the defects and repair the resulting damage to  
the roof; or 

2.	 to replace the roof entirely, which would be carried out 
in conjunction with other upgrades and improvements to 
the building. Engineering advice confirmed the roof was 
repairable and through a quantity surveyor, it was established 
that the cost of repairing the roof was less than the cost of 
replacement. The policy would therefore respond only up to 
the cost of repairing the roof, excluding rectification costs for 
the defect that caused the failure. 

The member decided to go ahead with the replacement option 
and brought forward long term plans to renovate and upgrade 
the building.

While that is entirely understandable and beneficial to the 
member, the cover available under LGIS Property Protection 
is not designed to pay the improvement or additional rental 
expenses while carrying out works more extensive than or 
unrelated to the covered damage, being the repair costs. 

This option was more costly, predicated not only in the broader 
scope of works, but also the prolonged reinstatement period and 
extended requirement for an alternate premises, thus increasing 
the costs to maintain normal operations [Additional Increased 
Cost of Working – AICOW].

The claim was adjusted in accordance with the policy coverage 
available. This meant quantifying the property damage at the 
lesser cost, being the like-for-like repair option, minus the cost 
to rectify the proximate cause of the roof failure (i.e. repair and 
rectify the failed bottom cords). Also considered, were relocation 
costs and alternate accommodation costs commensurate for  
athe duration of the repair option.

The adjustment was undertaken through site inspections 
and detailed discussions with the member , engineer and 
quantity surveyor. A scope of works for like-for-like repairs and 
a reinstatement program (construction schedule) were both 
developed, the latter taking into consideration reasonable 
procurement policies and processes.

The key aspect to the adjustment was to determine the cost of 
like-for-like repairs and the duration of such and to settle the 
claim, accordingly, as opposed to the costs realised for the full 
roof replacement, upgraded structure and any unreasonable 
delays in progressing repairs. 

Following completion of the works, with the altered  
roof and structural improvements, the repaired building would 
need to be professionally revalued and LGISWA notified to  
ensure that the declared and replacement values align.

Key considerations
Navigating complicated losses is challenging and the following 
should be considered as part of your local government’s 
response to major loss: 

	 Asset planning – have a clear understating of 
long-term strategic plans for asset replacement. 
Create detailed lists of damaged or lost items, 
including description, purchase dates and 
values. The provision of building plans,  
contracts and insurance details of builders, 
surveyors, architects.

	 Expediency – whilst local governments are held to 
higher procurement standards, these should be 
executed efficiently to ensure limited disruption and 
expedient reinstatement of the asset. 

	 Set expectations – this is a critical step in  
the process. Council or senior executive will be 
interested in the loss. It is important that all 
stakeholders understand the challenges in  
major losses. 

	 Clear communication – engagement with LGIS 
and its adjusters is critical. Be present during 
inspections and ensure nothing is missed. Provide 
all documentation, photos and inventories. Follow 
up promptly if additional information is requested.

For more information contact your LGIS Account manager.
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Damien’s role is to manage the Member Services team who are committed to providing 
the highest quality service in responding to the coverage and risk management needs of 
local governments. Damien provides strategic oversight across all member relationships 
as well. He brings over two decades of insurance and client relationship management to 
the role and has specialised in local government since 2022.

DAMIEN GAUGHAN 
Manager Member ServicesASK AN  

EXPERT

What protections does LGIS  
provide to volunteers?

LGIS provides a range of protections for local government’s valued  
volunteers, this includes volunteer bushfire fighters and community  
volunteers more broadly.

What is a volunteer?
The West Australian Volunteers and Food and Other Donors 
(Protection from Liability) Act 2002 protects certain volunteers 
from incurring civil liability when doing community work on a 
voluntary basis. It also provides that community organisations 
that organise community work done by volunteers may incur the 
civil liability from which the volunteers are protected when doing 
that work;

The Act defines a community organisation as:

(a)	 State agency or instrumentality or a department of the public 
service; or

(b)	 an incorporated association under the Associations 
Incorporation Act 2015, a local government or other  
body corporate,

that organises the doing of community work by volunteers.

Where there are organisations that do not meet this definition, 
the volunteers are not protected by the legislation and may be 
personally liable for their actions.

Volunteer bushfire fighters
Many local governments also have volunteer bushfire fighters 
(VBF). These volunteers are engaged through the Bush Fire Act 
1954 (WA) which defines a ‘volunteer firefighter’ as a bushfire 
control officer, a person who is a registered firefighter member 
of a bushfire brigade established under the Bush Fire Act or a 
person working under the direction of that officer or a member.

LGIS protections for local 
government volunteer workers

LGIS Liability
Liability protection extends to volunteers acting within the scope 
of their duties for and on behalf of the local government.

In order to qualify to operate under the umbrella of local 
government, volunteers must only undertake approved, 
authorised and supervised activity that is within the purview of 
the Local Governemnt Act 1995 (WA). This may include members 
of Commitees of Council, subject to these committees being 
established under the Local Governemnt Act 1995 (WA). 

	 There must be no payment on the part of the local government 
and the volunteer must act in accordance with the agreed 
scope of duties for and on behalf of the local government.

	 All activities must be an authorised activity of local government.

	 Details should be entered into an official volunteers register.

	 All volunteers should provide their personal details in line 
with the policies and procedures laid down by the committee/
group (age, details, police clearance, references where 
necessary etc).

	 Follow all the local government’s work, health and safety 
policies and procedures.

For the cover to respond, there needs to have been some 
negligence on the part of the volunteer which causes the  
damage / injury to a third party.
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LGIS Voluntary workers personal accident
Volunteers are not a ‘worker’ as defined by the Workers’ 
Compensation and Injury Management Act 2023 (WA), so LGIS 
WorkCare cannot extend to cover volunteers’ injuries.

LGIS does provide personal accident protection for physical 
accidents and injuries to volunteers within set parameters. 
Limited non-Medicare medical expenses may be covered; 
however any benefits covered by Medicare and Private Health 
Insurance are not included in personal accident covers owing to 
the operation of the Health Act 1973 (Cith), the Private Health 
Insurance Act (2007), the Private Health Insurance (Health 
Insurance Business) Rules as updated from time to time, or the 
National Health Act (Cth).

Members should implement a system to ensure that the age 
of volunteers is recorded (see conditions of personal accident 
cover) along with police clearance certificates where  
considered necessary.

Volunteers between the ages of 16 and 91 are able to volunteer 
so long as they meet the requirements of the role. It is advisable 
that potential volunteers obtain a medical certificate from their 
doctor saying they are fit for work.

It is important to have a process whereby the local government 
can advise LGIS the name of the volunteer, type of volunteer  
work being done, hours of volunteer work, together with a  
risk assessment of the work that the volunteer is doing,  
as per the register.

Should a volunteer be injured in the course of their volunteering 
role then the volunteer should be offered a return-to-work 
program. Ideally the volunteer should be offered the services of 
the local government’s nominated medical practitioner or their 
own doctor (GP) and will need to be supported through their injury. 
Whilst medical costs are not covered, some of treatment costs 
may be covered by the personal accident protection and all claims 
should be submitted via the local government in the first instance.

Particular attention shoud be given to volunteers aged 15 years 
and under, and 75 years and over due to the limitations of the 
coverage provided.

It should be noted, that volunteers are not covered under the 
Worker’s Compensation and Injury Managemen Act 2023 (WA).

LGIS Motor
Volunteers may have to drive as part of their role and local 
governments must put reasonable steps in place to ensure their 
competency. The vehicle maybe considered a place of work.

Volunteers driving local government motor vehicles
A volunteer using local government vehicle or plant, should 
do so in a safe and reasonable manner.Generally, under those 
conditions, the local government’s fleet protection policy will 
provide cover. Additionally:

	 A volunteer’s current driver’s licence should be sighted, 
checked and recorded along with the expiry date. A system 
should be in place to check the validity of licences on an  
on-going basis

	 All use of vechicle rules that apply to local government 
empoyees should apply to volunteers

	 All volunteers must be inducted on use of vehicle and  
its features

	 All volunteers over the age of 80 must pass an annual medical 
and practical driving assessment

	 Outline who will be responsible for the Member Retain Risk 
Payment (the excess).

Volunteer’s motor vehicle insurance
If a volunteer is driving a local government vehicle and gets 
into an accident that results in property damage or injury to 
another person, the local government may be held liable for 
the actions of the volunteer. It is crucial for organisations to 
implement proper training and supervision to minimise the risk 
of such incidents and ensure that volunteers understand their 
responsibilities and the potential consequences of their actions.

Volunteers who elect to or are requested to use their personal 
vehicles for volunteer work beyond the purposes of travelling to 
and from where they perform their volunteer work, must provide 
proof of insurance to the local government they are volunteering 
for. The local government must sight this proof and record it.

Local governments should develop a framework for volunteers 
using their own vehicles and ensure this is sighted and signed as 
part of their induction. In addition to the requirement noted above 
volunteers should be given a copy of the local government’s 
formal Grey Fleet Policy that defines the use of personal vehicles 
for work purposes and outlines the volunteer’s responsibility for 
insurance, safety standards, maintenance, and which is signed 
by the employee/volunteer. Local governments need to develop 
processes and tools to monitor and enforce their polcies. 

Volunteers should also notify the local government of any changes 
to their driving status, vehicle registration, insurance and confirm 
they will be responsible for any out-of-pocket expenses.
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Protections for volunteer  
bushfire fighter 
Local governments in Western Australia who have bushfire 
brigades are required to obtain and keep current protection 
coverage for volunteer bushfire fighters (VBF) under the Bush 
Fires Act 1954 (WA) (BFA) and the Fire and Emergency Services Act 
1998 (FES) Part 6B. LGIS provides members with this protection 
so that they can meet their regulatory obligations.

LGIS provides the following protection to VBF who are carrying 
out ‘normal brigade activities’: 

	 Personal injury (VBF personal injury)

	 Motor vehicle and plant damage

	 Personal property

	 Third party liability

Personal injury protection 
This protection is provided through LGIS Volunteer Bushfire 
Fighter Personal Injury protection, and can be briefly  
summarised as follows: 

	 Death benefit as per the WorkCover WA Prescribed  
Amounts Schedule

	 Medical and additional expenses benefit as per the 
WorkCover WA Prescribed Amounts Schedule

	 Weekly benefits to cover lost weekly earnings.

Motor vehicle and plant damage
Protection is provided for loss or damage to:

	 all appliances, equipment and apparatus of a bushfire 
brigade; and

	 any privately owned vehicle, appliance, equipment or apparatus.

This protection is for the market value or the reasonable cost of 
repair, whichever is the lesser.

Personal property damage
Protection is provided for loss or damage to any privately owned 
property including prescription glasses. Protection is for the 
reasonable cost of repairs or replacement, whichever is the 
lesser and applies when a volunteer firefighter is undertaking 
“normal brigade activities.”

Third party liability
On occasion, injury and/or damage could be incurred by third 
parties when volunteer firefighters are carrying out their normal 
brigade activities. In such situation, threats and lawsuit could 
occur and they may be threatened with legal action claiming 
compensation for damages.

Accordingly, the Fire and Emergency Services Act 1998 (Section 
37), provides a protection from any liability that a volunteer 
firefighter may incur in the purported performance of a function 
under the Emergency Services Act 1998, including carrying out 
‘normal brigade activities (within the meaning of the Bush Fires Act 
1954)’ provided they have carried out their duties, in good faith.

Does LGIS provide protection  
for community groups and  
other volunteers? 
No, LGIS protection is solely available for volunteers that are 
registered and directed by the local government.

Community groups will need to secure their own insurance 
and may require a variety of covers, including public liability 
insurance to protect their members and interests. These groups 
may include community groups. 

	 committees/associations

	 special interest groups

	 general sporting groups

	 events managers

	 market organisers or stall holders

	 community based businesses

For more information and guidance for commnuity groups  
that operate within your local government area talk to your  
LGIS Account Manager.

Valued volunteer bushfire fighters at the City of Cockburn – City of Cockburn 
volunteer fire fighters l_r Javan Hughes (Jandakot BFB), Lap Tung  
(South Coogee BFB), Patrick Lim (Jandakot), Emma Bramwell (Jandakot) and 
Amber McGhie (South Coogee) (Photo courtesy City of Cockburn)



What are the tax implications  
for informal workers’  
compensation settlements?

Having practised in insurance law for almost 20 years, Daniel has extensive expertise 
in workers’ compensation and common law actions. He has particular experience 
appearing as Counsel at WorkCover WA and in the District Court of Western Australia. 
Daniel is focused on representing the best interests of clients at hearing or by 
negotiating a commercial outcome. Daniel has worked with LGIS and local government 
members for over a decade and understands the issues that matter to the sector.

DANIEL COSTANZO
Partner Moray & AgnewASK AN  

EXPERT
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In February this year the Australian Tax Office (ATO) made a private ruling on the following question: 
‘Is the income compensation component of the redemption settlement payable under Workers 
Compensation and Injury Management Act 2023 (WA) included in your assessable income under 
section 6-5 of the Income Tax Assessment Act 1997 (Cth)?’ The ATO’s very short answer was ‘Yes’.

This ruling has wide ranging ramifications for LGIS members  
and the Scheme moving forward.

Background
In Western Australia, informal settlement negotiations are 
commonly an option to explore a resolution to workers’ 
compensation claims. 

A settlement between an employer and a worker may be 
considered the best outcome to conclude a claim, being in the 
interest of all parties.

In such circumstances, the parties may enter into a  
WorkCover settlement agreement which is registered by the 
Director of WorkCover.

Section 149 of the Workers Compensation and Injury 
Management Act 2023 (‘the Act’) operates to commute to a lump 
sum the liability of the employer to pay compensation to a worker 
in respect of an injury. A settlement agreement permanently 
discharges the liability of the employer.

In a settlement agreement, a component for income 
compensation payments may be included as well as allowances 
for medical, rehabilitation and miscellaneous expenses.

ATO Private Ruling
On 13 February 2025, in response to an application brought by 
a WA law firm which represents workers, the ATO provided a 
private ruling addressing the tax implications of entering into a 
settlement agreement registered under Section 149 of the Act.

According to the private ruling, the income compensation 
component of a settlement agreement is to be included in a 
worker’s assessable income under the Income Compensation 
Assessment Act 1997.

Impact
The income compensation included in settlement agreements 
has previously been negotiated on net (rather than gross) terms 
since, as we understand, workers were not usually advised to 
declare this allowance in their assessable income. However, 
in light of the recent private ruling, it will now be necessary to 
negotiate income compensation on a gross basis.

We anticipate that the private ruling will have a financial impact 
on employers with the quantum of settlements increasing,  
given the additional tax component to be reflected in  
settlement agreements.

For example, when currently negotiating on net, the tax rate 
utilised is between 18%-25%. The new ruling means that a current 
settlement of $50K would now be $62.5K or slightly higher.

The private ruling is of particular relevance to settlement 
agreements under Section 149 of the Act. The resolution of 
District Court actions should not be affected e.g. by consent to 
judgment which can only be entered into if a worker is entitled to 
access common law damages.

ASK AN EXPERT
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Where we’ve been
Shire of Yilgarn 3 Steps to Safety Award

Congratulations to the Shire of Yilgarn who were award their  
Tier 3 Silver diligence in Safety Award. James Sheridan, CEO LGIS 
and Christ Gilmour, Risk Specialist – Regional visited the  
Shire on Tuesday 26 February to meet the Yilgarn team and 
present the award.

The LGIS 3 Steps to Safety is a Scheme funded assessment 
program, designed to achieve long term safety performance.

 The three steps are – assess, plan and action and the program is 
tiered to reflect a members size, resources and maturity.

The Shire of Yilgarn had a standout result for their 2021 Tier 2 
assessment, and in September 2024 were assessed against our 
highest Tier 3 criteria. They achieved 79% and are awarded the 
Tier 3 Silver Diligence in Safety Award. Congratulations to the 
team at Shire of Yilgarn!

Coming events
Check out the LGIS Events page,  
scan the QR code,  
for all our upcoming events.
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February Cyber Risk Workshops

We kicked off 2025 with the final five sessions of our cyber risk 
workshops. Since October last year we delivered 15 sessions on 
both the Australian Signal Directorate’s Essential Eight Controls 
and Cyber Incident Response Management planning. In February 
our cyber specialist, Liberty Mudzamba, delivered workshops in 
Mount Magnet, Murray, Narrogin and York. 

The series was rounded out with a webinar which has been 
recorded and is now available to members on the LGIS website. 
A big thank you to all of the members who hosted these sessions. 

Coming events
Check out the LGIS Events page,  
scan the QR code,  
for all our upcoming events.

2 April – It pays to care, workers’ compensation, Albany
Join LGIS, WorkCover WA and It Pays to Care to explore  
the important role of employers in return to work and  
workers’ compensation.

1 May – Workers’ compensation and payroll (webinar)
The new legislation brought with it significant changes for  
payroll practices to manage compensation, leave and 
entitlements. It’s an area that members are struggling with.  
Join LGIS for this session to understand the changes that need  
to be made to meet regulatory requirement.

6 May – Are you ready for the new privacy act?
2024 was a big year for Data Privacy with the introduction of the 
WA Privacy and Responsible Information Sharing Act 2024 (PRIS 
Act) on 6 December 2024. The PRIS Act is a significant step towards 
improving the handling of personal information and setting up a 
control and enforcement regime for public sector agencies.

In this webinar we will discuss the building blocks and the 
key impacts to local governments. We will help you assess the 
status of your privacy and cyber security compliance and identify 
easy wins to improve your capabilities. We will be drawing 
on experience supporting local governments in NSW with 
implementing similar reforms over the past 18 months.

Shire of Mt Magnet 

Shire of Murray Shire of York

Shire of Narrogin
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